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OPI1 NI ON

This appeal is made pursuant to section 18594 of
the Revenue and Taxation Code from the action of the Franchise
Tax Board on the protest of Robert Hewi tt against a proposed
assessment of additional personal income tax in the amount of
$164.87 for the year 1976. Subsequent to the filing of this
appeal , respondent Franchise Tax Board conceded that its pro-
posg?585§$ssnent of additional tax for 1976 should be reduced
to . 31.
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‘The issue presented is whether appellant qualified
to file his 1976 tax return as a "w dower with dependent child."

Appellant's wife died on Novenber 16, 1975, and
thereafter he supported his daughter, although she did not

live with.him In filing his 1976 California personal income
- tax return_aﬁpellant indicated his filing status to be a
"w dower with dependent child." On that return he clained no

dependent exemotion credits and he failed to declare the date
of his wife's death. Under those circunstances, respondent

di sall owed appellant's clainmed status as a "w dower wth depen-
dent child."™ In his protest against the resulting proPosed
addi ti onal assessment, -appellant supplied the missing facts
and, in due course, respondent affirmed its determ nation
that avpellant was not entitled to file his 1976 return as a
"w dower with dependent child," since his daughter had not
lived with him throughout that year. Respondent has now con-
ceded that appellant nevertheless was entitled to an $8.00
exemption credit for his dependent daughter in 1976.

On the California individual incone tax return (Form
540), a taxpayer is required to indicate his filing status.
.One of the possible classifications is "widow(er) W th depen-
dent child,” a designation which i s synononous with the term
"surviving spouse" as defined in section 17046 of the Revenue .
and Taxation Code. A person qualifying as a surviving spouse
Is permtted to file a joint return for a limted period of
t|£¥%4%fger the death of his or her spouse. (Rev. & Tax. Code,
§ ). [

Section 17046 provides, in pertinent part:

_ (a) For purposes ofthis part the term"surviv-
I ng spouse" neans a taxpayer

(1) Wose spouse died during either of his two
taéable years immedi ately preceding the taxable year;
an

(2) Who nmintains as his home a househol d which
constitutes for the taxable year the principal place
of abode (as a nmenber of such househol d) of a depen-
dent who within the neaning of Section 17056 is a
son, stepson, daughter, or stepdaughterof the tax-

ayer, and with respect to whom the taxpayer is ~°

entitled to a-credit for the taxable year under

Section 17054. For purposes of this paragraph an':
"individual shall be considered as maintaining-a -

househol d only if over' half of the cost of 'main= ]

tai ni ng the household during the taxable year is ' .
“furnished by the individual.
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Respondent's requlations (Cal. Admn. Code, tit. 18, reg.
17046, subd. (b)) provide that in a determnation of whether
a taxpayer neets the requirements of subdivision (a)(2) of
section 17046, quoted above, reference is to be nmade to respon-
dent's regul ati ons concerni ng whether a taxpayer maintains a
househol d constituting the principal place of abode for another
verson Whi ch qualifies the taxpayer for head of household fil-
ing status. (See Cal. Adnmin. Code, tit. 18, reg. 17042-17043,
subds. (b) (1) and (c) .) Thus, the same criteria are to be
used in determ ning whether the living arrangement of a tax-
ﬁarer and his child qualifies himto file as a head of house-
old or as a surviving spouse.

The relevant portions of subdivision (b)(l) of
respondent's regulation 17042-17043 provide:

In order for the taxpayer to be considered a
head of a househol d by reason of any individual,
described in subsection (a) of Section 17042, -
the household nust actually constitute the hone of
the taxpayer for his taxable year .... Such
honme nust al so constitute the principal place of
abode of at least one of the persons specified in
such subsection (a). 1t is not sufficient that the
t axpayer nmaintain the household wthout being its
occupant. The taxpayer and such other person Nnust
occupy the household tor the entire taxable Year of
the taxpayer .... [The taxpayer and such other
person wIT be considered as occupyi ng the househol d
for such entire taxable year notw thstanding tenpo-
rary absences from the household due to specia
circunstances. A nonpermanent failure to occupy
t he common abode by reason of illness, education,
busi ness, vacation, mlitary service, or a custody
agreement under which a child or stepchild is absent
for less than six nonths in the taxable year of the
t axpayer, shall be considered ten%orary absence due
to special circunstances. Such absence wll not
prevent the taxpayer fromqualifying as the head of
a household if (A) it is reasonable to assune tha-t
the taxpayer or such other person wll return to
t he household, and (B) the taxpayer continues to
mai ntai n such househol d or a substantially equiva-
| ent household in anticipation of such return
(Enphasi s added.)

T/ Tt is t0 be noted that for purposes of the surviving spouse
Filing status, the class of qualifying individuals is limted
to a dependent son, stepson, daughter, or stepdaughter, whether
by blood or adoption. (Cal. Admn. Code, tit. 18, reg. 17046,
subds. (a)(2) and (a) (3).} 535
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Appel l ant admts that his daughter did not |ive .
with himduring 1976. In this regard he states, "It has been
| npossi bl e for me to have ny daughter with ne as | work rotat-
ing shifts." Appellant does urge, however, that he provided
V|rtuaIIy aII of her support in that year.

The facts of this case clearly establish that appel -
lant failed to meet the statutory requirenents for surviving
spouse filing status in 1976, since he did not maintain a:
househol d which constituted not only his home but which was .
also occupied by his daughter as her principal place of abode.
Al t hough the above regulation prOV|des for an exception where
the lack of occupancy is because of a "tenporary absence due
to special circunmstances,"” there is nothlng in the record
herein to indicate that the daughter's . absence was either
"tenmporary" or "due to special circunstances," as‘those terns
are used in the regul ation.

Consequently, we conclude that respondent properly
di sall owed appellant's claimed filing status as a "w dower
wi th dependent child" for 1976.
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ORDER

Pursuant to the views expressed in the opinion of

the board on file in this proceeding, and good cause appearing
t herefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation Code,
that the action of the Franchise Tax Board on the protest of
Robert Hewi tt against a proposed assessnent of additional per-
sonal i ncone tax in the amount of $164.87 for the year 1976,
be and the sane is hereby nodified to reflect respondent's
concession that the amount of the proposed assessment of tax
shoul d be reduced to $156.87. In all other respects, respon-
dent's action is hereby sustained.

Done at Sacramento, California, this 7th  day of
March , 1979, by the State Board of Equalization

,%airman

» Menmber
, Menber
, Menber
, Menber
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